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SUB J : NARCOTICS LAWS 

REF: STATE 170187 

1 . SINCE GUATEMALAN DRUG LEGISLATION IS NOT EXTENSIVE, BELIEVE 
MOST QUESTIONS RAISED IN REFTEL ARE BEST ADDRESSED BY 
QUOTING IN THEIR ENTIRETY RELEVANT ARTICLES OF THE GUATEMALAN 
PENAL CODE (DECREE 17-73 OF 1973 AS AMENDED BY DECREE 10-77 

OF 1977). OUR TRANSLATIONS FOLLOW. 

2. ARTICLE 306: "AN UNAUTHORIZED PERSON WHO PLANTS OR 
CULTIVATES PLANTS FROM WHICH CAN BE EXTRACTED PHARMACEUTICALS, 
DRUGS OR NARCOTICS SHALL BE SENTENCED TO THREE TO FIVE YEARS 
IMPRISONMENT AND FINED 500 TO 5000 QUETZALS (ONE QUETZAL 
EQUALS ONE DOLLAR). THE SAME PENALTY SHALL BE APPLIED TO 
WHOMEVER TRAFFICS, POSSESSES OR FURNISHES SEEDS OR PLANTS FROM 
WHICH PHARMACEUTICALS, DRUGS OR NARCOTICS CAN BE EXTRACTED." 

3. ARTICLE 307: "THE FOLLOWING WILL BE SENTENCED TO THREE TO 
FIVE YEARS IN PRISON AND FINED 500 TO 5000 QUETZALS: (A) 

WHOEVER ILLEGALLY BRINGS INTO THE COUNTRY PAHRMACEUTICALS, 

DRUGS OR NARCOTICS OR PRODUCTS INTENDED FOR USE IN THEIR 
PREPARATION (PRECURSORS); (B) WHOEVER, WITHOUT AUTHORIZATION. 

SELLS, DELIVERS, TRANSPORTS OR FURNISHES PHARMACEUTICALS, 
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DRUGS OR NARCOTICS; (C) WHOEVER, WITHOUT AUTHORIZATION. 

KEEPS, STORES OR IN ANY OTHER FORM RETAINS IN HIS POSSESSION 
PHARMACEUTICALS, DRUGS OR NARCOTICS OR PRODUCTS INTENDED FOR 
USE IN THEIR PREPARATION." 

4. ARTICLE 308 (AS AMENDED BY DECREE 10-77 OF APRIL 26, 1977): 

"THE PENALTY INDICATED IN THE PREVIOUS ARTICLE SHALL BE 
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INCREASED BY ONE-THIRD IN THE FOLLOWING CASES: (1 ) WHEN 
COMMISSION OF THE OFFENSE TAKES PLACE IN PUBLIC OR PRIVATE 
EDUCATIONAL CENTERS OR IN AREAS SURROUNDING THEM; (2) WHEN 
THE SUBSTANCE OR PRODUCT INDICATED IN THE PREVIOUS ARTICLE IS 
SUPPLIED TO A MINOR; (3) WHEN THE PERPETRATOR OF THE OFFENSE 
IS A DOCTOR, CHEMIST, BIOLOGIST, PHARMACIST, DENTIST, 

LABORATORY TECHNICIAN, NURSE, OBSTETRICIAN, MIDWIFE, EDUCATOR, 
MINISTER OF RELIGION, AND THOSE (SIC) RESPONSIBLE FOR THE 
DIRECTION AND LEADERSHIP OF GROUPS. ALSO THOSE OFFICIALS 
AND PUBLIC SERVANTS WHO TAKE ADVANTAGE OF THEIR POSITIONS; 

(4) WHEN THE OFFENSES TO WHICH THE PREVIOUS ARTICLE REFERS 
ENCOMPASS INTERNATIONAL TRAFFICKING ACTIVITIES OR HAVE CON- 
NECTION IN ANY FORM WITH SAME. IN THESE (SUBSECTION 4) CASES, 

THE SENTENCES SHALL BE INCOMMUTABLE, THE FINES SHALL BE 
5000 TO 50,000 QUETZALS, AND THE CIVIL RESPONSIBILITIES IN 
THE CASES INDICATED IN ARTICLE 83 OF THE CODE OF CRIMINAL 
PROCEDURE, WILL BE SET AT BETWEEN 10,000 AND 100,000 QUETZALES." 

5. ARTICLE 309: "WHOEVER, WITHOUT BEING WITHIN THE PURVIEW 
OF THE PREVIOUS ARTICLE, FACILITATES A LOCATION, EVEN THOUGH 
FREE OF CHARGE, FOR THE TRAFFICKING OR USE OF THE SUBSTANCES 
OR PRODUCTS REFERRED TO IN THIS CHAPTER, SHALL BE IMPRISONED 
FROM TWO MONTHS TO ONE YEAR AND FINED FROM ONE HUNDRED TO ONE 
THOUSAND QUETZALES." 

6. ARTICLE 310: "WHOEVER INSTIGATES OR INDUCES ANOTHER PERSON 
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TO USE NARCOTIC SUBSTANCES OR CONTRIBUTES TO THE ENCOURAGEMENT 
OR SPREAD OF THE USE OF SUCH SUBSTANCES SHALL BE IMPRISONED 
FROM THREE TO FIVE YEARS AND FINED 500 TO 5000 QUETZALS. 

7. POSSESSION: ARTICLE 307 OF THE PENAL CODE (ABOVE) , 

WHICH GOVERNS POSSESSION, DOES NOT DISTINGUISH AMONG 
THE VARIOUS OFFENDING SUBSTANCES, NOR IS THERE A 
SPECIFIED QUALIFYING AMOUNT. THE MAGISTRATE DETERMINES 
THE PRISON SENTENCE AND FINE WITHIN THE SET PERIMETERS. 

UNLESS THE POSSESSION OFFENSE IS DEEMED RELATED TO 
INTERNATIONAL TRAFFICKING (ARTICLE 308(4)), THE PRISON 
SENTENCE IS COMMUTABLE AT A RATE OF FIFTY CENTS TO 
FIVE QUETZALS PER DAY, THE RATE ALSO AT MAGISTRATE'S 
DISCRETION. THUS MAGISTRATE CAN TAKE INTO ACCOUNT 
NATURE OF THE SUBSTANCE AND QUANTITIES IN SETTING 
SENTENCE. 
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8. TRAFFICKING: INTERNATIONAL TRAFFICKING IS MORE 
SEVERELY PUNISHED THAN OTHER OFFENSES, BUT ARTICLE 308 
DOES NOT DISTINGUISH AMONG TYPES OF DRUGS OR AMOUNTS. 
HERE, AS ELSEWHERE, THE MAGISTRATE HAS WIDE LATTITUDE 
IN SENTENCING. 

9. CONSPIRACY: GUATEMALA HAS NO CONSPIRACY STATUTES 
PER SE. ALTHOUGH CONSPIRACY IS DEFINED, IT DOES NOT 
CARRY A SANCTION SINCE AN ELEMENT OF THE CONSPIRACY 
IS THAT IT BE CONSUMATED. IT IS THEREFORE THE SUB- 
STANTIVE OFFENSE WHICH CARRIES THE SANCTION. 

GUATEMALA LAW, HOWEVER, DOES DEFINE "ATTEMPTED 
CRIMES" AND "ACCOMPLICES" IN CRIMES. (SEE 1977 
GUATEMALA 4478 FOR STATUTORY CITATIONS.) THERE IS NO 
CRIMINAL OFFENSE RELATING TO CONSPIRACY TO TRAFFIC, 
IMPORT OR EXPORT NARCOTIC DRUGS, ALTHOUGH LESSER 
OFFENSES IN THE AREA OF CONTRABAND COULD BE CONSTRUED. 
ARTICLE 82 OF THE HEALTH CODE PROHIBITS PASSAGE THROUGH 
THE COUNTRY, EXCEPT WHERE PERMITTED BY INTERNATIONAL 
AGREEMENT, OF THE FOLLOWING SUBSTANCES: "OPIUM AND 
DERIVATIVES, MORPHINE AND DERIVATIVES, COCAINE AND 
DERIVATIVES, HEROIN AND DERIVATIVES, OPIUM POPPIES, 

COCA LEAF AND DERIVATIVES, CANNABIS IN ANY OF ITS 
FORMS, PLANT AND MUSHROOM EXTRACTS LIKE LSD, PEYOTE, 
PSILICIBINA; AMPHETIMINES AND BARBITURATES, AND ALL 
DANGEROUS DRUGS AND SUBSTANCES SO CONSIDERED IN INTER- 
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NATIONAL CONVENTIONS TO WHICH GUATEMALA IS A PARTY." 

10. CULTIVATION, ETC.: ARTICLE 306 (PENAL CODE - 
ABOVE) DOES NOT DISTINGUISH AMONG TYPES OF PRODUCT. 
ARTICLE 80 OF THE HEALTH CODE "COMPLETELY PROHIBITS 
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(A) THE SOWING, CULTIVATION, AND THE HARVESTING OF CANNABIS, 
OPIUM POPPY AND COCA; AND (B) THE IMPORTATION, 

ELABORATION, POSSESSION, DISTRIBUTION, USE, TRAFFICKING 
AND EXPORTATION OF PREPARED OPIUM, OF CANNABIS AND ITS 
PREPARATIONS, OF COCAINE AND HEROIN. " 

11. FINANCIAL: THERE IS NO OFFENSE ADDRESSING 
FINANCIAL SUPPORT FOR NARCOTICS OFFENSES. GUATEMALAN 
LAW IS GEARED TO SUBSTANTIVE CASES AND THIS ASPECT 
HAS RECEIVED NO ATTENTION THAT WE KNOW. THERE ARE 

NO CONTROLS GOVERNING FOREIGN BANK ACCOUNTS OR EXPORT 
OF CURRENCY. 

12. CRIMINAL PROCEDURE: 

A. GUATEMALAN LAW PROVIDES FOR A MAXIMUM OF FIVE 
DAYS INVESTIGATIVE (PROVISIONAL) DETENTION. DETAINEE 
MUST BE INFORMED OF CHARGES AND ACCUSER WITHIN 48 
HOURS. CONSULAR ACCESS IS PERMITTED 

DURING PROVISIONAL DETENTION PERIOD. AS SIGNATORY OF 
VIENNA CNSULAR CONVENTION, GUATEMALA HAS OBLIGATION 
TO NOTIFY CONSULS WHEN THEIR NATIONALS ARE DETAINED. 

IN PRACTICE, CONSULAR OFFICER LEARNS FIRST OF ARRESTS, 

IN LARGE MAJORITY OF CASES, FROM FRIENDS AND RELATIVES. 
BECAUSE OF ITS CLOSE WORKING RELATIONSHIP WITH THE 
NARCOTICS SECTION OF THE NATIONAL POLICE, THE EMBASSY' 

DEA OFFICE OFTEN RECEIVES EARLY NOTIFICATION OF THE 
ARREST OF US CITIZENS CHARGED WITH NARCOTICS OFFENSES, 
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AND RELAYS THIS INFORMATION TO CONSUL. 

B. LENGTH OF PRE-TRIAL DETENTION DEPENDS ON THE 
COMPLEXITY OF THE CASE. GENERALIZATION WOULD HAVE 
LITTLE MEANING. 

C. USUAL LENGTH OF TRIAL PROCESS IS SIX TO 

EIGHT MONTHS, BROKEN DOWN AS FOLLOWS: TRIAL, FIVE TO 
SEVEN MONTHS; REVIEW/CONFIRMATION PROCEEDING, EIGHT 
DAYS OR SO; APPEAL PROCESS, ABOUT ONE MONTH. 

D. A PULIC DEFENDER IS AVAILABLE TO THE 
DEFENDANT AT NO COST. 

E. PAROLE IS POSSIBLE IN VERY ISOLATED CASES, 

BUT NOT FOR NARCOTICS ARRESTS. IN GENERAL, DETAINEES 
WHO ARE NOT PERMANENT RESIDENTS OR CITIZENS OF 
GUATEMALA FIND IT VERY DIFFICULT TO OBTAIN PAROLE. 

F. MINOR DRUG OFFENDERS GENERALLY GO THROUGH 
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COURT PROCEDURES, PERHAPS SERVE TIME, AND INVARIABLY 
ARE THEN EXPELLED FROM GUATEMALA. IN MANY SUCH CASES, 

PERSONS CONVICTED OF POSSESSION CHARGES ARE ALLOWED TO 
PAY OFF THEIR PRISION SENTENCES (SEE PARA 7). VERY 
OCCASIONALLY, MINOR OFFENDERS ARE EXPELLED RATHER 
THAN PROSECUTED. 

SHULER 
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